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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 362.
40 TAC §362.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §362.1, concerning definitions In that section.
The amendment will clarify existing definilions with regard to and
add new definitions refated to telehealth. Definilions have been
added for “face-to-face,” "on sile," and "lelehealth." The defini-
tions for "direct contact” and "first available examination® have
been removed. The section has also been reorganized so that
the definitions appear in alphabetical order; grammatical revi-
sions have been made, as well.

DEFINITIONS

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the nule will be the expansion of occupalional
therapy services for consumers. There will be no effect on small
businesses and no anticipaled economic cost to persons having
{o compiy. ’

Comments on the proposed amendment may be submitted to
Lea Welss, Qccupational Therapy Coordinator, Texas Board of
Occeupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701 or to lea@plot.texas.gov no later
than 30 days from the date {hat this proposed amendment is
published in the Texas Register.

The amendment Is proposed under the Occupational Therapy
Practlice Act, Title 3, Subtitle H, Chapter 454, Occupations Cods,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority {o adopt ruies consistent with this Act o
carry out ifs duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fecled by this proposal,

$362.1.  Definitions.

The following words, terms, and phrases, when used in this part shall
have the following meaning, unless the context clearly indicates other-
wise.

(1} Accredited Educational Program--An educational insti-
tution offering a course of study In occupational therapy that has been
accredited or approved by the Accreditation Council for Occupational
Therapy Education (ACOTE) of the American Occupational Therapy
Associatton.

(2) [} Act--The Occupational Therapy Practice Act, Ti-
tle 3, Subtifle H, Chapter 454 of the Occupations Code.

(3) [E)] AOTA--American Occupational Therapy Associ-

ation.

(4} [633] Applicant--A person who applies for a license to
the Texas Board of Occupationat Therapy Examiners.

(3} [6h] Board--The Texas Board of Occupational Ther-
apy Examiners (FBOTE).

{6} [65)] Certified Qecupational Therapy Assistant
(COTA®)--An individual who uses this ferm must hold a valid regular
or provisional license to practice or represent self as an occupational
therapy assistant in Texas and must practice under the general su-
pervision of an OTR® or OT. An individual who uses this term is
responsible for ensuring that he or she is otherwise qualified to use it
by maintaining cerification with NBCOT.

{1} [68)] Class A Misdemeanor--An individual adjudged
guilty of a Class A misdemeanor shatt be punished by:

(A) A fine not to exceed $4,000;

(B) Confinement in jail for a term not to exceed one
year; or

(C) Both such fine and imprisonment {Vemen's Texas
Codes Annotated Penal Code §12.21).

(8} [(#)] Client--The entity that receives occupational ther-
apy, also may be known as patient. Clients may be individuals {in-
cluding others involved in the individual's life who may also help or
be served indirecily such as a caregiver, teacher, parent, employer,
spouse), groups, of popuiations (i.e., organizations, conununities).

(9)  [8)] Complete Application--Application [MNetarized
applieation] form with photograph, license fee, jurisprudence exami-
nation with at least 70% of questions answered correctly, and alf other
required decuments,

{18 [®) Complete Renewal--Contains renewal fee,
renewal form with [signed] continuing education.submission form
[affidavif], home/work address(es) and phone number(s), [and] ju-
risprudence examination with at least 70% of questions answered
correctly, and all other required documents, :

(11}  HA®)] Continuing Education Committee--Reviews
and makes recommendations to the Board {beard] concerning contin-
uing education requirements and special consideration requests.

(12) [ Coardinator of Qccupational Therapy Pro-
gram--The employee of the Executive Council who carries out the
functions of the Texas Board of Qccupational Therapy Examiners.

f(t2) DBireet Contact—Refers to contact with the elient
whieh is face-to-face in persen]

(I3} Endorsement--The process by which the Board
[beard] issues a license to a person cumently licensed in another
statef; the Distriet of Columbia;] or territory of the United States that
maintains professional standards considered by the Board [beard} to
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be substantially equivalent to those set forth in the Act, and is applying
for a Texas license for the first time.

(14} Evaluation--The process of planning, obtaining, docy-
menting and interpreting data necessary for intervention. This process
is focused on finding out what the client wants and needs o do and on
identifying those factors that act as supports or barriers {o performance.

{I5) Examination--The Examination as provided for in
Section 17 of the Act. The current Examination is the initial certifi-
cation examination [Examination] given by the National Board for
Certification in Occupational Therapy (NBCOT).

(16) EBxecutive Council--The Executive Council of Physi-
cal Therapy and Occypational Therapy Examiners,

(17} Executive Director--The employee of the Executive
Council who funetions as its agent. The Executive Council delegates
implementation of certain functions to the Executive Director.

(18} Face-to-face--Refers to contact with the elient which

pation is everything people do to eccupy themselves, including looking
after themselves, enjoying life and contributing to the social and eco-
nomic fabric of their communities,

(29) Occupational Therapist (OT)--An individual who
holds a valid regular or provisional license to practice or represent
self as an Occupational Therapist in Texas. This definition includes an
Occupational Therapist or one who is designated as an Occupational
Therapist, Registered {OTR®).’

(30) OQOeccupational Therapist, Registered (OTR®)--An in-
dividual who uses this term must hold a valid regular or provisional
license to practice or represent self as an Oceupational Therapist in
Texas by maintaining registration through NBCOT.

(31} Occupational Therapy Assistant {OTA)--An individ-
ual who holds a valid regular or provisional license to practice of rep-
resent self as an Occupational Therapy Assistant in Texas, and who is
required to be under the continuing supervision of an OT. This defini-
tion includes an individual who is designated as a Certified Occupa-

is visual and auditory, real time interaction via electronic/communica-

tional Therapy Assistant (COTA®) or an Occupational Therapy Assis-

tions technology methods or physical presence.

{48y Pirst Available Examination—-Refers to the fist
scheduled Examination afler successful completion of all educational
requirements:}

(19) Intervention--The process of planning and implement-
ing specific strategies based on the client's desired outcome, evaluation
data and evidence, o effect change in the client's occupational perfor-
manee leading to engagement in occupation to support participation,

(20) Investigation Comnittee--Reviews and makes rec-
ommendations to the Board [beard] concerning complaints and
disciplinary actions regarding licensees and facilities.

(21} Investigator--The employee of the Executive Coun-
cil whe conducts all phases of an investigation inte a complaint filed
against a licensee, an applicant, or an entity regutated by the Board,
{board:]

(22) Jurisprudence Examination--An examination cover-
ing information contained in the Texas Occupational Therapy Practice
Act and Texas Board of Occupational Therapy Examiners Rules,
[raless] This test is an open book examination with multiple choice
and/or [er] true-false questions. The passing score is 70%.

(23) License--Document issued by the Texas Board of Oc-
cupational Therapy Examiners which authorizes the practice of occu-
pational therapy in Texas.

(24) Medical Condition--A condition of acute frauma, in-
fection, disease process, psychiatric disorders, addictive disorders, or
post surgical status, Synonymous with the term health care condition.

(25} NBCOT--National Board for Certification in Occupa-
tional Therapy.

(26) Non-licensed Personnel--OT Aide or OT Orderly or
ather person not lcensed by this Board [beard] who provides support
services to vccupational therapy practitioners and whose activities re-
quire on-the-job training and on-site, close personal supervision.

(27) Non-Medical Condition--A condition where the abil-
ity to perform occupational roles is impaired by developmentatl dis-
abilities, learning disabilities, the aging process, sensory impairment,
psychosocial dysfunction, or other such conditions which do [dees] not
require the routine intervention of a physician.

(28} Oceupation--Activities of averyday life, named, orga-
nized, and given valus and meaning by individuals and a culture. Oceu-

tant (OTA).

(32) Occupational Therapy Plan of Care--A. written stafe-
ment of the planned course of Geeupational Therapy intervention for
a chient. It must include poals, objectives and/or strategies, recom-
mended frequency and duration, and may also include methodologies
and/or recommended activities.

(33} &3] Cecupational Therapy Practice--Includes:

(A) Methods or strategies selected to direct the process
of interventions such as:

(i) Establishment, remediation, or restoration of a
skill or ability that has not yet developed or is impaired.

(it} Compensation, modification, or adaptation of
activity or environment {0 enhance performance,

(i) Maintenance and enhancement of capabilities
without which performance in everyday life activities would decline.

{v) Health promotion and wellness fo enable or en-
hance performance in everyday life activities.

(v} Prevention of barriers to performance, including
disability prevention.

(B) Evaluation of factors affecting activities of daily
living (ADL), instrumental activities of daily living (IADL), education,
work, play, leisure, and social participation, including:

(i} Client factors, including body functions (such as
neuromuscular, sensory, visual, perceptual, cognitive) and body struc-
tures {such as cardiovascular, digestive, integumentary, genitourinary
systems),

(i} Habits, routines, roles and behavior patterns.

(iii}  Cultural, physical, environmental, social, and
spiritual contexts and activity demands that affect performance.

{iv) Performance skills, including motor, process,
and communication/interaction skills.

(C) Interventions and procedures to promote or enhance
safety and perfonmance in activities of daily living {(ADL), instrumental
activities of daily living (JADL), education, work, play, leisure, and
social partictpation, including:f]

(i} Therapeutic use of cccupations, exercises, and
activities.
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(i} 'Training in self-care, self-management, home
management and community/work reintegration.

{iii) Development, remediation, or compensation of
physical, cognitive, neuromuscular, sensory functions and behavioral
skills.

(iv) Therapeutic use of self, including one's person-
ality, insights, perceptions, and judgments, as part of the therapeutic
process,

(v} Education and training of individuals, including
family members, caregivers, and others.

{vi) Care coordination, case management and tran-
sition services. :

(vii) Consultativé services fo groups, programs, or-
ganizations, or communities,

(viif) Modification of environments (home, work,
school, of community) and adaptation of processes, including the
application of ergonomic principles,

{ix) Assessment, design, fabrication, application,
fitting and training in assistive technology, adaptive devices, and
orthotic devices, and training in the use of prosthetic devices.

() Assessment, recommendation, and training
in techniques fo enhance functional mobility including’ wheelchair
management.

{xi}  Driver rehabilitation and community mobility.

{xit) Management of feeding, eating, and swallow-
ing to enable eating and feeding performance.

{xiii} Application of physical agent modalities, and
use of a range of specific therapeutic procedures (such as wound care
management; techniques to enthance sensory, perceptual, and cognitive
processing; manual therapy technigues) to enhance performance skills.

[(32) Oeecupations} Therapy Assistant (OTA)—An individ-
ual who helds a valid rogular or provisional Heense to practien or rop-
resent self as an Oeeupational Therapy Assistant in Texas; and who is
required to be under the eentinuing supervision of an OF. This defini-
tion ineludes an individual whe is designated as a Certified Deeupa-
tional Therapy Assistant (COTA®) or an Ocoupational Thorapy Assis-
tant {OTA}]

[(33) Oceupational Therapy Plan of Care—-A wrilten state-
ment of the planned eoutse of Oceupational Therapy intervention for a
patient/elient: B must include goals; ebjeetives andfor strategies, rec-
ommended frequeney and duration; and may alse inelude methodele-
gies andfor reeommended activities]

(34} Ocoupational Therapy Pragtitioners--Oceupational
Therapists|;} and Occupational Therapy Assistants licensed by this
Board. [beard:]

(35) On-Site--Refers to when the client, the occupational
therapy practitioner(s), and any non-licensed personnel supervised by
an ocoupational therapy practitioner are present at the same time with
visual and auditory, real time interactive contact via electronic/commu-
nications technology methods or physical presence.

(36)  {(33)] Ovutcome--The focus and targeted end objec-
tive of occupational therapy infervention. The overarching outcome of
occupational therapy is engagement in occupation to support participa-
tion in contexi(s).

@37 [(36)] Place(s) of Business--Any facility in which a
licensee practices.

(38) [BA] Practice--Providing occupational therapy as
a clinician, practitioner, educator, or consultant to clients located in
Texas at the time of the provision of occupational therapy services.”
Only a person holding a license from TBOTE may practice occupa-
tional therapy in Texas, and the site of practice is the location in Texas
where the client is located at the time of the provision of services.

{38 Aeceredited Educational Program--An educational in-
stitution effering a course of study in occupational therapy that has been
aceredited of approved by the Aeereditation Couneil for Occupational
Therapy Edusation (ACOTE) of the American Oceupational Therapy
Asseciation]

(39) Ruies--Refers jo the TBOTE Rules.

(40) Sereening--A process used to determine a potential
need for occupational therapy interventions, educational and/or other
client needs. Sereening information may be compiled using obscrva-
tion, client records, the inferview process, self-reporting, andfor other
documentation,

{41) Telehealth--A mode of service delivery through the
use of visual and auditory, real time interactive electronic information
or communications technologies to suppori clinical health care, client
and provider health-related education, public health, and supervision
of health-care providers. As a mode of service delivery, telehealth
is on-site contact with the elient and the occupational therapy praci-
tioner(s). Telehealth refers only to the practice of occupational therapy
by occupational therapy practitioners who are licensed by this Board
with elients who are located in Texas at the time of the provision of
occupational therapy services. Also may be known as other terms in-
cluding but not limited to telepractice, telemedicine, telecare, telereha-
bilitation, and e-health services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopl.

Filed with the Office of the Secretary of State on May 18, 2015.

TRD-201501790

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoplion; June 28, 2015
Far further information, please call: {512) 305-6200
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CHAPTER 367. CONTINUING EDUCATION
40 TAC §367.1, §367.3

The Texas Board of Occupational Therapy Examiners proposes
amendments to §367.1, concerning continuing education, and
§367.3, concerning the continuing education audit. The pro-
posed amendment to §367.1 clarifies requirements for contin-
uing education and adds the provision that each continuing edu-
cation aclivity may be counted only one time in two renewal cy-
cles or a total of four years, The proposed amendment to §367.3
clarifies requirements for the audit and for continuing education
documentation. In addition, the proposal adds that the name of
the authorized signer must be included on the continuing edu-
cation documentation and that when continuing education units
(CEUs), professional development units (PDUs), or other units
or credits are listed on the documentation, such must be accom-
panied by documentation from the continuing education provider
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noting the equivalence of the units or credits in terms of contact
hours.

John P. Maline, Exectdive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
in effect, there wilt be no fiscal implications for stale cr Jocal gov-
ernment as a result of enforcing or administering the rules.

Mr. Maline has also delermined that for each of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules wilt be the expansion of occupational
therapy services for consumers, There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendments may be submitted to
Lea Welss, Occupational Therapy Ceordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701 or to lea@plot.lexas.gov no later
than 30 days from the date that these proposed amendments
are published in the Texas Regisfer.

The amendments are proposed under the Occupational Ther-
apy Practice Act, Tille 3, Subtitle H, Chapter 454, Occupatiens
Code, which provides the Texas Board of Occupatienal Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Sublitle H, Chapter 454 of the Oécupaiions Coda is af-
fected by this proposal,

$367.1.

(a} The Actmandates licensee participation ina continuing ed-
ucation program for license renewal. All continuing education must be
directly relevant to the profession of occupational therapy and meet the
definition of Type 1 or Type 2 as outlined in this section. The licensee
is solely responsible for keeping accurate documentation of all contin-
uing education requirements and for selecting continuing education as
per the requirements in this chapter.

Continuing Education.

{b) Alllicensees must complete a minimum of 30 hours of con-
tinuing education every two years during the period of time the license
is current in order to renew the licensef;] and must provide this infor-
mation as requested.

{¢} Those renewing a license more than 90 days late must sub-
mit proof of continuing education for the renewal.

{d) Types of Continuing Education.

(1) A minimum of 15 hours of continuing education must
be in skills specific to occupational therapy practice with [patients or}
clients hereafter referred to as Type 2.

(A} Type 2 courses teach occupational therapy evalua-
tion, assessment, intervention or prevention and wellness with [patieats
af] clients,

(BY Al continuing education hours may be in Type 2,
but no less than 15 hours of Type 2 is acceptable.

(2) General information hereafterreferred to as Type I con-
tinuing educafion is relevant {o the profession of occupational therapy.
Examples include but are not limited to: supervision, education, docu-
mentation, pharmacology, quality improvement, administration, reim-
bursement and other occupational therapy related subjects.

(¢} Each [Speecific] continuing education activity [educational
aetivities] may be counted onty one time in two renewal cycles or a

total of four years. [in the Heensee's eareer unless content has been
updated or revised:]

(0 Effective January 1, 2003, Type | and Type 2 educational
activities approved or offered by the American Occupational Therapy
Association or the Texas Oceupational Therapy Association are pre-
approved by the Board. {beard:] The Board {beard] will review its
approval process and continiation thereof for educational activities by
January 2005 and at least once each five-year period thereafter.

(g) Licensees are responsible for choosing Type 1 or Type 2
CE according to the definitions in this section.

$367.3.  Continuing Education Audit.

{a} The Board [board] shall select for audit a random sample
of licensees. The audit will cover a period for which the licensee has
already completed the continuing education requirement.

(b) Licensees randomly selected for the audit must provide fo
TBOTE appropriate documentation within 30 days of notification. Au-
dit documentation submitted must be identified by the licensee to spec-
ify whether it is [they are] Type 1 or Type 2.

{c) Thelicensee is solely responsible for keeping accurate doc-
nmentation of all continuing education requirements. Continuing edu-
cation documentation must be maintained for two years from the date
of the last renewal for auditing purposes, or a total of four years.

{d) Continuing education decumentation includes, but is not
limited to: an official transeript, AOTA self-study completion certifi-
cates, copies of official sigh-in or attendance sheets, course certificates
of attendance, and certificates of completion.

fe) Documentation must identify the licensee by name [and
Heense number], and nwist include the date and title of the course, the
name and signature of the authorized signer, and the number of [CEUs
of] contact hours awarded for the course. When continuing education
units (CEUs), professional development units (PDUs), or other units
or credits are listed on the documentation, such must be accompanied
by documentation from the continuing education provider noting the
equivalence of the units or eredits in terms of contact hours,

{f) Knowingly providing faise information or failure to re-
spond during the audit process or the renewal process {s grounds for
disciplinary action.

The agency certifies that legal counsel has reviswed the pro-
posal and found i o be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of Stale on May 18, 2015.

TRD-201501792

Jehn P, Maline

Executive Director

Texas Board of Qccupational Therapy Examiners
Earliest possible date of adoption: June 28, 2015
For further information, please call: (512} 305-6900
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CHAPTER 369. DISPLAY OF LICENSES
40 TAC §369.1, §369.2

The Texas Board of Occupationat Therapy Examiners proposes
amendments {o §369.1 and §369.2, concerning display of li-
censes and changes of name or address. The amendments
will clarify existing policies with regard to the display of licenses
and changes of name and address. A change to §369.1 will al-
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low for new licensees, upon verification of their licensure status
and expiration date on the Board's verification page, to provide
services. Changes to the section also clarify the process to re-
guest a reptacement license. Changes to §369.2 clarify name
changes and the name of the section has been changed to indi-
cate that the section refers to changes of name or address. The
proposed amendments include cleanups and grammalical revi-
sions as well,

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
In effect, there will be no fiscal implications for state or focal gov-
ernment as a result of enforeing or administering the rules.

Mr. Maline has also determined that for each of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules wilt be the expansion of occupational
therapy services for consumers. There will be no effect on small
buslnesses and no anticipated economic cost to persons having
o comply.

Comments on the proposed amendments may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701 or to lea@ptot.lexas.gov no later
than 30 days from the date that these proposed amendments
are published in the Texas Register.

The amendments are proposed under the Occupational Ther-
apy Practice Acl, Tifte 3, Sublifte H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act,

Title 3, Subtitle H, Chapler 454 of the Occupations Code is af-
fected by this proposal.

$369.1.  Display of Licenses.
(a) Licenses must be displayed in accordance with the Act,
§454.214.

(b) The original license must be prominently displayed in the
licensee's principal place of business as designated by the licensee. The
wallet-sized license must be carried by the licensee when in other prac-
tice seftings. Reproduction of the original ticense is only authorized for
institutional file purposes and not for public display.

(¢} A new licensee with a regular or temporary license may
provide occupational therapy services aceording te the terms of the k-
cense upon online verification of current licensure and Jicense expira-
tion date from the Beard's license verification page. The Board will
maintain a secure resource for verification of license status and expira-
tion date on ifs website.

{d) [{e)] A licensee shall not make any alteration(s} on a li-
cense.

{¢)} The Board may issue a copy of a license fo replace one
lost or destroyed vpon receipt of a written request and the appropriate
fee from the licensee. The Board may issue a replacement copy of a
license to reflect a name change upon receipt of a wrilten request, the
appropriate fee, and a copy of the legal document (such as a marriage
license, court decres, or divorce decree) evidencing the name changs.

$369.2.  Changes of Name or Address [ef Licensees].

{2) A licensee or applicant shall notify the Board [board] in
writing of changes in name, residential address, business address, mail-
ing address, email address, [andfor primary business address] and/or

supervisor within 30 days of such change(s). A copy of the legal doe-
ument {such as a marriage license, court decree, or divorce deeree)
evidencing a change in name must be submitted by the licensee or ap-
plicant with any written notification of [in] a change in name. To re-
quesi a replacement copy of the Jicense to reflect a name change, refer
1o §369.1 of this title {relating to Display of Licenses).

(b) TFailure to provide the changes requested in subsection (a}
of this section may cause a licensee to be subject to disciplinary action.

The agency certifies that legal counse! has reviewed the pro-
posal and found it to be within the stale agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on May 18, 2015.

TRD-201601794

John P, Maline

Executive Director

Texas Board of Oceupational Therapy Examiners
Eartiest possible date of adoption: June 28, 2015
For further information, please call; (512) 305.6900
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CHAPTER 372. PROVISION OF SERVICES
40 TAC §372.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §372.1, concerning the provision of services.
The amendment will clarify the exisling ruls in general and with
regard to telehealth and will add the requirement that the oc-
cupational therapist who screens, evaluates, or implements the
plan of care is responsible for determining the need for the phys-
lcal presence of an occupational therapy practitioner during any
interactions with clients. The amendment, furthermore, clarifies
that occupationat therapists may provide consultation or moni-
tored services or screen or evaluate the client to determine the
need for occupational therapy services without a referral and that
an occupational therapist or accupational therapy assistant may
perform a screening, consultation, or monitored services. The
amendment also adds that an occupational therapist who per-
forms the initial evaluation must be physically present with the
client during the initial evaluation process and {hat devices that
are in sustained skin contact with the client require the physical
presence of the occupational therapy practitioner for any initial
or subsequent applications and/or monitoring of the device, The
amendment also clarifies the requirement that an occupational
therapy assistant must be able o contact an occupationat thera-
pist who is available to answer questions about the ¢lient's inter-
vention at the time of the provision of occupational therapy ser-
vices. The proposed amendment includes cleanups and gram-
matical revisions, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is In
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anlicipated as a re-
sult of enforcing the rule will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.
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Commenls on the proposed amendment may be submitied to
Lea Weiss, Occupational Therapy Coordinater, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, ‘Austin, Texas 78701 or to fea@ptol.texas.gov no later
than 30 days from the date that this proposed amendment Is
published in the Texas Register.

The amendment is proposed under the Oceupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Qccupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act,

Title 3, Sublitle H, Chapler 454 of the Occupations Code is af-

fected by this proposal.

$372.1.  Provision of Services.

(a)__The occupational therapist who screens, evaluates, writes,
or implements the plan of care is responsible for determining the need
for the physical presence of an occupational therapy practitioner during
any interactions with clients.

() {(a)] Medical Conditions.

{1) Occupational therapists may provide consultation or
monitored services or screen or evaluate the client [patient/elient]
to determine the need for occupational therapy services without a
referral.

(2) [Intervention for a medical condition by an occupational
therapy practitioner requires a referral from a Heensed refemral source.

{3) The referral may be an oral or signed written order. The
occupational therapy practitioner must ensure that all oral orders are
followed with a signed writien order. ’

(4) 1f a written referral signed by the referral source is not
received by the third intervention [treatement] or within two weeks from
the receipt of the oral referral, whichever is [ater, the occupational ther-
apist must have documented evidence of attempt(s) to contact the rs-
ferral source for the written referral (e.g., registered letter, fax, certified
letter, email, [return reeeipk] etc.). The occupational therapist must ex-
ercise professional judgment to determine cessation or continuation of
intervention [treatraent] without [with] a receipt of the written referral.

(¢) [{b}] Non-Medicat Conditions.

(1) Consultation, monitored services, screening, and eval-
uatien for need of services may be provided without a referral.

(2) Non-medical conditions do not require areferral. How-
ever, a referral must be requested at any time during the evaluation or
intervention [treatment] process when necessary to ensure [insure] the
safety and welfare of the client. [consumer}

(&) Screening, Consultation, and Monitored Services. A
screening, consultation, or monitored services may be performed by
an occupational therapy practitioner,

fte) 7 Sercening: A serconing may be pecformed by an eecu-
pational therapy praetitionss]

(e} {td3} Evaluation.
(1} Only an occupational therapist may perform an initiat
fthe] evaluation or any re-evaluations.

(2} Anoccupational therapy plan of care must be based on
an occupational therapy evaluation.

(3} The occupational therapist who petrforms the initiat
evaluation must be physically present with the client during the initial

evaluation process,

{3) The eceupational therapist must have faece-to-face;
real Hme interaction with the patient or elient during the evaluation
process:]

{4) ‘The occupational therapist may delegate to an occupa-
tional therapy assistant or temporary licensee the colfection of data for
the assessment. The occupational therapist is responsible for the accu-
racy of the data collected by the assistant.

{fi [e}] Plan of Care,

{1} Only an occupational therapist may initiate, develop,
modify or complete an occupational therapy plan of care. It is a vio-
fation of the OT Practice Act for anyone other than the evaluating or
treating occupational therapist to dictate, or attempt to dictate, when oc-
cupational therapy services should or should not be provided, the nature
and frequency of services that are provided, when the client [patient]
should be discharged, or any other aspect of the provision of oceupa-
tional therapy as set out in the OT Act and Rules.

(2} The occupational therapist and an occupational therapy
assistant may work jointly to revise the shori-term goals, but the final
determination resides with the occupational therapist. Revisions to the
plan of care and goals must be documented by the occupationat thera-
pist andfor occupational therapy assistant to reflect revisions at the time
of the change,

(3) An occupational therapy plan of care inay be integrated
into an interdisciplinary plan of care, but the occupational therapy goals
or objectives must be easily identifiable in the plan of care.

(4) Only occupational therapy practitioners may imple-
ment the written plan of care once it is completed by the eccupational
therapist.

{5) Only the occupational therapy practitioner may train
non-licensed personnel or family members to carry out specific tasks
that support the necupational therapy plan of care.

(6) The occupational therapist is responsible for determin-
ing whether intervention is needed and if a referral is required for oc-
cupational therapy intervention.

(7) The occupational therapy practitioners must have face-
to-face, real time inferaction with the fpatient or] client during the in-
tervention process.

(8) Devices (such as wheelchair positioning devices,
splints, therapeutic tape, ete.) that are in sustained skin contact with
the client require the physical presence of the occupational therapy
practitioner for any initial or subsequent applications and/or monitor-

ing of the device.

(9) [£8)] Except where otherwise restricted by rule, the su-
pervising occupational therapist may only delegate to an occupational
{herapy assistant or temporary licensee tasks that they both agree are
within the competency level of that occupationat therapy assistant or
temporary licensee.

(g) [0} Documentation.

(1) The client's {patientsfelient's] records include the med-
ical referral, if required,[;] and the plan of care. The plan of care in-
chudes the initial examination and evaluation; the goals and any up-
dates or change of the goals; the documentation of each infervention
session by the OT or OTA providing the service; progress notes andf;}
any re-evaluations, if required; any written communication; and the
discharge documentation.

(2) The licensee providing occupational therapy services
must doecument for each intervention session. The documentation
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must accurately refiect the intervention, decline of intervention, andfor
modalities provided.

{3) The occupational therapy assistant must include the
nanig of a supervising OT in each intervention note. This may not
necessarily be the occupational therapist whe wrote the plan of care,
but an occupational therapist who is readily available to answer
guestions about the client’s infervention at the time of the provision
of services. If this requirement is not met, the occupational therapy
assistant may not provide services.

[3) The eecupational therapy assistant must include the
namo of his or her available supervising cesupational therapist in each
intervention note: If thero is net a current supervising occupational
therapist; the oceupational therapy assistant cannot intervene}

(h) [()] Discharge.

(1) Only an occupational therapist has the authority to dis-
charge clients [patients} from occupational therapy services. The dis-
charge is based on whether the [patient or] client has achieved prede-
termined goals, has achieved maximum benefit from oceupational ther-
apy services, [;] or when other circumstances warrant discontinuation
of occupational therapy services.

(2} The occupational therapist must review any informa-
tion from the oceupational therapy assistant(s), determine if goals were
met or not, complete and sign the discharge documentation, and/or
make recommendations for any further needs of the client [patient] in
another continuum of care.

The agency cerlifies that legal counsel has reviewed ihe pro-
posal and found it to be within the state agency's tegal authority
{o adopt.

Filed with the Office of the Secretary of State on May 18, 2015.

TRD-201501791

John P, Maline

Executive Director .

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: June 28, 2015
For further information, please calk {512} 305-6200
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CHAPTER 373. SUPERVISION
40 TAC §§373.1 - 373.3

The Texas Board of Occupational Therapy Examiners proposes
amendments to §§373.1 - 373.3, conceming supervision re-
quirements for non-licensed personnel, temporary licensees,
and occupational therapy assisfants. The amendments will
clarify supervision requirements in general and with regard to
supervision via telehealth. The proposed amendments include
grammatical revisions and cleanups as well,

The proposed amendment to §373.1 clarifies that when
non-licensed persenne! are assisting in the construction of
adaptive/assistive equipment, the licensee must be physically
present for any iniial applications to the client. "Spflints” has
been removed from this provision as proposed changes to
§372.1, concerning provision of services, include the provision
that devices (such as wheelchair positioning devices, splints,
therapeutic lape, ete.) that are In sustalned skin contact with the
client require the physical presence of the occupationat therapy
practitioner for any Initial or subsequent applications and/or
monitoring of the device.

Section 373.2 has been reorganized to clarify supervision re-
quirements for temporary licensees and to clarify that new -
censeas, Upon verification of thelr licensure status and expira-
tion date on the Board's verification page, may provide services
according to the conditions of the ficense. A provision has also
been added requiring that occupational therapists who held a
temporary license must record their required supervision on a
Supervision Record. T

The proposed amendment to §373.3 reorganizes and clarifies
stpervision requirements for occupational therapy assistants
and includes changes to required supervision hours. The
amendment also clarifies the requirement that an occupational
therapy assistant must be able to conlact an oecupational
therapisf who is available to answer questions about the client's
intervention at the time of the provision of occupationat therapy
services.,

John P. Maline, Executive Director of the Executive Councll of
Physlcal Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
in effect, there will be no fiscal implications for state or local gov-
ernment as a resull of enforcing or administering the rules.

Mr. Maline has also delermined that for each of the first five
years the rules are in effect, the public benefit anticlpated as a
resuit of enforcing the rules will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendments may be submitled to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Oceupational Therapy Examiners, 333 Guadaiupe Street, Suite
2-510, Austin, Texas 78701 or to lea@ptot.texas.gov no later
than 30 days from the date that these proposed amendments
are published in the Texas Register.

The amendmenls are proposed under the Occupational Ther-
apy Practice Act, Title 3, Subtille H, Chapter 454, Occupafions
Code, which provides the Texas Board of Qccupational Therapy
Examiners with the authority fo adopt rules consistent with this
Act to carry out its dufies in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code Is af-
fected by this propeosal.

$373.1.  Supervision of Non-Licensed Personnel.

(a) Occupational Therapists are fully responsible for the plan-
ning and delivery of occupational therapy services. They may use
non-licensed personnel to extend their services; however, the non-li-
censed personnel must be under the supervision of an occupaiional
therapy practitioner.

(b} [Elese Persenal] Supervision in this section is {imples
direct;] on-site contact whereby the supervising occupational therapy
licensee is able to respond immediately to the needs of the client,
[patient] This type of supervision is required for non-licensed
personnel providing support services to the occupational therapy
practitioners,

(e} When occupational therapy practitioners delegate occupa-
tional therapy tasks to non-licensed personnel, the occupational therapy
practitioners are responsible for ensuring that this person is adequately
trained in the tasks delegated,

(d) The occupational [Oceupatienal] therapy practitioners
providing the intervention [treatment] must interact with the elient
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[patient} regarding the client's [patient’s] condition, progress, andfor
achievement of goals during each intervention {treatment] session.

(¢} Delegation of tasks to non-licensed personnel includes but
is [#€] not limited to:

(1) routine department maintenance;
(2) transportation of clients [patientsfclients];

(3) preparation or set up of intervention [treatment] equip-
ment and work area;

{4) assisting clients [patientsfelionts] with their personal
needs during the interverition [treatment);

€5) assisting in the construction of adaptive/assistive equip-
ment [and splints}. The licensee must be physicatly present [on-site and
ettending] for any initial applications to the client [patient];

(6) carrying out a predetermined segment or task in the
client’s [patients] care for which the client [patient] has demonstrated
seme previous performance ability in executing the task,

{fy The Non-Licensed Personnel may not:
(1} perform occupational therapy evaluative procedures;

(2) inmitiate, plan, adjust, or modify occupational therapy
procedures;

(3} act on behalf of the occupational therapist in any mat-
ter refating to eccupational therapy which requires decision making or
professional judgments; -

(4} write or sign occupational therapy documents in the
permanent record. However, non-licensed personnel may record quan-
titative data for tasks delegated by the supervising cccupational therapy
practitioner. Any documentation reflecting activities by non-licensed
personnel must identify the name and title of that person and the name
of the supervising cccupational therapy practitioner.

$373.2.  Supervision of @ Temporary Licensee.

(a) Requirements for all temporary licensees:

(1) A temporary licensee works under the supervision of a
{regular] licensed occupational therapist who holds a regular license
and [;] whose name, fand] license number, and employer informa-
tion are on file on the Board's Supervision of a Temporary Licenses
[*Supesrvision of a Temporary Licenses®] form, For each supervising
occupational therapist and/or employer, the temporary licensee must
submit the Supervision of a Temporary Licensce form. In this sec-
tion, a supervising occupational therapist is any occupational thera-
pist whether working full time, part time, or PRN fi.e,, working on
an as-needed basis), who delegates to the temporary licensee.

(2) All documentation completed by an individual
holding a temporary license which becomes part of the client's
[patient's/elient's] permanent file |;] must be approved and co-signed
by one of the supervising occupational therapist(s). ftherapist.}

(3} Temporary licensees may not supervise anyone.

(4) A temporary licensee does not become a regular
licensee with those privileges until the regular license can be verified
as being current and its expiration date is displaved on the Board's
license verification page. [is in hand:]

(b} Supervision of an occupational therapy assistant with a
temporary license includes:

(1) On-the-Premises Supervision. When providing occu-
pational fherapy services, a lemporary licensee must have supervision

by an occupational therapist or occupational therapy assistant who is
on the premises and holds a regular license.

(2} Supervision Log and Supervision Hours:

{A) The temporary licensee must complete supervision
hours sach month, which must be recorded on the Supervision Log.
The Supervision Log is kept by the temporary licensee and signed by
the occupational therapisi(s) when supervision is given, The occupa-
tional therapist(s) or employer may request a copy of the Supervision

Lo,

{B) All of the occupational therapists, whether working
full time, part time, of PRN, who delegate to the temporary licensee.
must parficipate in the supervision hours, whether on a shared or rota-
tional basis.

{C)} For each emplover, the temporary licensee must
complefe 2 separate Supervision Log, in addition to all other require-
ments,

(D) _For those months when the licensee does not work
as a temporary licensee, he or she shall write N/A. in the Supervision

Log

{E)} Supervision Logs are subject to audit by the Board.

(F} The temporary licensee is required fo complete a
minimum of sixteen supervision hours each month for each employer,
which must include:

i} aminimum of twelve hours of freguent commu-
nication between the supervising occupational therapist(s) and tempo-
rary licensee including, but not limited to, communication by elec-
tronicfcommunications technology methods, written repori, and eon-
ference, including review of progress of clients assigned, plus

(i1l _a minimum of four hours of interactive supervi-
sion a menth during which the occupational therapist, who is physically
present with the temporary licensee, directly observes the temposary H-
censee providing services to one of more clients,

1) sixteen hours of supervision a month of which at least
twelve hours are through telephone; written repert of conferenee; in-
eluding the review of progress of patients/clients assigned; plus]

{(2) four or more hours of supervision a menth which are
face-to-face; real time supervision with the temperary Heenseo provid-
ing services to one of more patientsfelients:]

[B)  Atemporary lieensee must have en-site supervision by
an ceeupational therapist o occupational therapy assistant with a reg-
ular Heense when providing eeeupational thorapy serviees]

{c) Supervision of an occupational therapist with a temporary
Heense includes [documentation regarding].

{1} On-the-Premises Supervision. When providing ocou-
pational therapy services, a temporary licensee must have supervision
by an occupational therapist who is on the premises and holds a regular
license,

(2) Supervision Record and Required Supervision Com-
munication and Encounters: -

{A) _The temporary licensee must receive supervision
each month, which must be recorded on the Temporary Occupational
‘Therapist Licensee Supervision Record. The Supervision Record is
kept by the temporary licensee and signed by the occupational thes-
apist{s} when supervision is given. ‘The occupational therapist(s) or
employer may request a copy of the Supervision Record.
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(B) _All of the accupational therapists, whether working
ful] time, part time, or PRN, who delegate fo the temporary licensee

{C) For each employer, the occupational therapy assis-
tant must complete a separate Supervision Log and must complete the

must participate in the required supervision, whether on a shared or

specified supervision hours,-in addition to all other requirements. Su-

rotational basis.

{Cy For each employer, the temporary licensee must
complete a separate Supervision Record, in addition to all other

pervision hours for different employers may not be combined,

{D)} For those months when the licensee does not work
as an occupational therapy assistant, he or she shall write N/A in the

requircments,

(D)} For those months when the licensee does not work
as a temporary licensee, he or she shall write N/A in the Supervision
Record,

(E} Supervision Records are subject fo audit by the

Board.

(F) The temporary licenset is required to complete the

Supervision Log.
(E) Supervision Logs are subject to audit by the Board,

(F) Occupational therapy assistants must complete
these fypes of supervision per menth according to the following table:

i} Frequent Communication Supervision: frequent
communication between the supervising oceupational therapisi{s) and
occupational therapy assistani including, but not limited fo, comnuni-

following supervision requirements for each employer:

(1} _frequent communication between the supervis-
ing occupational therapist(s) and temporary licensee including, but not
limited to, communication by elecironic/communications technology
methods, wrilien report, and conference, including review of progress

cation by electronic/communications technology methods, writien re-
port, and conference, including review of progress of clients assigned,

plus .

(it} Interactive Supervision: inferactive supervision

during which the occupational therapist, who is physicatly present with

of clients assigned, plus

fii} _infersctive encounters twice a month during
which the occupationa) therapist, who is physically present with the
- temporary licenses, directly observes the temporary licensee providing
services to one or more clients.

HH frequent eommunication between the supervising
occupational therapist and the temperary licensee by telephone;
written report oF eonforence; including the review of progross of
patients/clents assigned: plus]

ft2) encountess twice a month where the cecupational ther-
apist direotly observes the iemporary licensee providing services to ene
oF mors patients/clionts with face-te-faee; real time interaction:}

) Atemporary licenses must have on-site supervision by
an eccupational therapist with a repular license when providing eeeu-
pational therapy serviees.]

$373.3.  Supervision of an Occupational Therapy-Assistant.

{(a) An occupational therapy assistant shall provide ocoupa-
tional therapy services only under the supervision of an oceupational
therapist(s).

(b) Swupervision of an occupational therapy assistant in all set-
tings includes:

(1) _Supervision Form: For each employer, the occu-
pational therapy assistant must submit the Occupational Therapy
Assistant Supervision form with the employer information and name
and license number of one of the occupational therapists working for
the employer who will be providing supervision.

(2) Supervision Log and Supervision Hours:

{A) The occupational therapy assistant must complete
supervision hours each month, which must be recorded on the Super-
vision Log. The Supervision Log is kept by the occupational therapy
agsistant and signed by the occupational therapist(s) when supervision
is given. The occupational therapist(s) or employer may request a copy
of the Supervision Log,

(B) All of the occupational therapists, whether working
full time, part time, or PRN (i.e., working on an as-needed basis), who
delegate to the occupational therapy assistant must participate in the
superviston hours, whether on a shared er rotational basis.

the occupational therapy assistant, directly observes the occupational
therapy assistant providing services with one or more clients.
Figure: 40 TAC §373.3(b)(2YF)(ii}

(3) The occupational therapy assistant must include the
name of a supervising OT in each intervention note. This may not
necessarily be the occupational therapist who wrote the plan of care,
but an occupational therapist who is readily available to answer
questions about the client's intervention at the time of the provision
of services, If this requirement is not met, the occupational therapy
assistant may not provide services.

fb)  Supervision of a full time employed secupational therapy
assistant by the eccupational therapist{s} in all settings ineludes:]

[ A winimum of six hours a month of frequent eommu-
nieation between the supervising eeeupational therapisi(s) and the oe-
eupational therapy assistant(s) by telephone; written repert; email; con-
ferenee efe; ineluding review of progress of patients/clients assigned;
phas] :

[@ A mininwm of bwo hours of supervision a month of
face-to-face; real thne inforaction with the eceupational therapist(s) ob-
serving the eecupational therapy assistent providing services with pa-
Hentsfelients}

[(3) Thesehours shall be deeumented on a Supervision Log
for cach employer: The eccupational therapisi(s) or employer may re-
quest a copy of the Supervision Log: The Supervisien Log is kept by
the eceupational therapy assistant and signed by eccupational thera-
pist(s) when supervision is given:]

[t4) Allthe oceupational therapist{s); whether working full -
time; PRN o pari-tine; who delegafe to the eceupational therapy as-
sistant; must be participating in the supervision time; whether on a ro-
tational or shared basis]

fte) Occupational therapy assistants working pari-time or less
thait a full menth within a given month may pro-rate these hours; but
shatl decument no less than four hours of supervision per month; one
heur of which includes face-to-face; real time interaction by the eceu-
pational therapist(s) ebserving the oceupational therapy assistant pro-
viding services with patientsfelients-]

[¢d) These menths where the occupational therapy assistant i-
censee does notwork as a eecupational therapy assistant; he or she shall
write NfA in the Supervision Log for that menth]
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f{e} Occupational therapy assistants with mere than ens em-
ployer must have a superviser at each job whose name is on flo with the
beard and must receive supervision by an oceupational therapist(s); as
outlined for par-time entployment in this section: Oceupational ther-
apy assistants who work for more than ene employer must submit the
name and lieense nupber at least one OT at each employer, though any

of the eceupational therapisi(s) at the employer may supervise:}

fH) The eccupational therapy assistant must include the name
of tha supervising OT in each patientls intervontion note: This may net
neeessarity be the eccupational therapist who wrote the plan of care; but
an occupational therapist who is readily available to answer questions
about the patient'sfelient’s intervention]

{g) I tho eceupational therapy assistant has no occupational
therapist's name to weite in their notes; or available to call; the oceupa-
Honal therapy assistant cannet provide OT services:]

fth) Oceupational therapy assistants’ Supervision Legs are
subjoet to audit by the board]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on May 18, 2015.

TRD-201501799

John P. Maline

Executive Diractor

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: June 28, 2015
For fusther information, please call: (512) 305-6940
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Figure: 40 TAC §373.3(b)(2)(F){ii)

OTA Required Supervision Hours

OTAs working 128 or more
hours during a given
month:

OTAs working between 70-
127 hours during a given
month:

OTAs working 69 or fewer
hours during a given
month:

6 hours of frequent
communication supervision

3 hours of frequent
communication supervision

2 hours of frequent
communication supervision

2 hours of interactive
supervision

1 hour of interactive
supervision

1 hour of interactive
supervision
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